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Resource Book on TRIPS and Development

The Resource Book, conceived as a practical guide to the TRIPS Agreement, pro-
vides detailed analysis of each of the provisions of the Agreement, aiming at a
sound understanding of WTO Members’ rights and obligations. The purpose is
to clarify the implications of the Agreement, especially highlighting the areas in
which the treaty leaves leeway to Members for the pursuit of the their own policy
objectives, according to their respective levels of development. In doing so, the
book does not produce tailor-made prescriptions but gives guidance on the im-
plications of specific issues and on the options available. The book is not limited
to the analysis of the TRIPS Agreement but also considers related questions and
developments at the national, regional, and international level.

The United Nations Conference on Trade and Development (UNCTAD) and the In-
ternational Centre for Trade and Sustainable Development (ICTSD) have come to-
gether to implement the Capacity Building Project on Intellectual Property Rights
and Sustainable Development. The Project aims to improve understanding of the
development implications of the TRIPS Agreement. The Resource Book is a con-
tribution to this effort.
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Preface

Intellectual Property (IP) was until recently the domain of specialists and pro-
ducers of Intellectual Property Rights (IPRs). The Agreement on Trade-Related
Aspects of Intellectual Property Rights (the TRIPS Agreement) concluded during
the Uruguay Round negotiations has in this regard signalled a major shift. The
incorporation of IP into the multilateral trading system and its relationship with
a wide area of key public policy issues has elicited great concern over its pervasive
role in people’s lives and in society in general. Developing country Members of the
World Trade Organization (WTO) no longer have the policy options and flexibili-
ties developed countries had in using IPRs to support their national development.
But TRIPS is not the end of the story. Significant new developments have taken
place at the international, regional and bilateral level that build on and strengthen
the minimum TRIPS standards through the progressive harmonization of policies
along standards of technologically advanced countries. The challenges ahead in
designing and implementing IP-policy at the national and international levels are
considerable.

This book has been conceived as a guide offering background and technical
information on the TRIPS Agreement. It provides legal and economic analysis on
each treaty provision with a view to identifying development-friendly policy op-
tions for the implementation of the Agreement. From this point of view, the book,
because of its contents and coverage, should be of interest to a wider audience
including practitioners, academics, diplomats and policy-makers in general.

The book is a major output of the UNCTAD-ICTSD Project on Intellectual Prop-
erty Rights and Sustainable Development1 launched in 2001. The central objective
of the Project is to contribute to the emergence of a critical mass of a well-informed
IP community – decision makers, negotiators, private sector and civil society, par-
ticularly in developing countries – able to define their own development objectives
and effectively advance those objectives at the national and international levels.

September 2004
Rubens Ricupero Ricardo Meléndez Ortiz
Secretary-General, UNCTAD Executive Director, ICTSD

1 For information on the activities and outputs of the UNCTAD-ICTSD Project, see
<http://www.iprsonline.org/unctadictsd/description.htm>.
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Explanatory Note: The Methodology

The Resource Book, conceived as a practical guide to the TRIPS Agreement, pro-
vides detailed analysis of each of its provisions, aiming at a sound understanding
of WTO Members’ rights and obligations. The purpose is to clarify the implications
of the Agreement, especially highlighting the areas in which the treaty leaves lee-
way to Members for the pursuit of their own policy objectives, according to their
respective levels of development. In doing so, the book does not produce tailor-
made prescriptions but gives guidance on the implications of specific issues and
on the options available. The book is not limited to the analysis of the TRIPS
Agreement but also considers related questions and developments at the national,
regional and international level.

The preparation of this book was completed in May 2004. It will be periodi-
cally updated. The latest versions will be made available on the project website at
<http://www.iprsonline.org/unctadictsd/ResourceBookIndex.htm>.

Structure and general contents

The Resource Book is divided into six parts, basically following the structure of
the TRIPS Agreement. In synthesis it covers:

Part One: Nature of Obligations, Principles and Objectives
Articles 1 to 8, including the characterization of the TRIPS rules as minimum stan-
dards; the discretion of Members as to the method of implementation; the categories
of intellectual property rights embraced by TRIPS; the national treatment and most-
favoured-nation treatment obligations; the exhaustion of IPRs and the TRIPS objec-
tives and principles.

Part Two: Substantive Obligations
Part Two corresponds to Sections 1–7 of Part II of the TRIPS Agreement. It deals
in detail with all substantive rights covered by TRIPS, especially sensitive issues
such as patents and related matters like the access to medicines and the Doha
Declaration on the TRIPS Agreement and Public Health. Another patent issue
concerns the ongoing negotiations under Article 27.3(b) on the patentability of
life forms, where a thorough analysis of implementing options is presented, ac-
companied by a summary of Members’ respective positions on the review of this
provision. Moreover, the reader is provided with a detailed analysis of the TRIPS
provisions on geographical indications, facilitating the understanding of the ongoing

xi
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xii Explanatory Note: The Methodology

negotiations in the Council for TRIPS. Other chapters concern copyright (including
the WIPO “Internet Treaties”); trademarks; industrial designs; integrated circuits and
undisclosed information.

Part Three: Intellectual Property Rights and Competition
Part Three covers Articles 8.2 and 40 of the Agreement. It deals in the main with
measures needed to prevent the abuse of intellectual property rights.

Part Four: Enforcement, Acquisition and Maintenance of Rights
This part comprises Parts III and IV of the TRIPS Agreement. In this area WTO
Members face considerable implementation challenges concerning the establishment
of appropriate enforcement procedures.

Part Five: Interpretation and Dispute Prevention and Settlement
It deals with Part V of the TRIPS Agreement on transparency and dispute settlement
and on the methods of interpretation employed by the WTO panels and the Appellate
Body. The section on dispute settlement explains in detail the WTO dispute settle-
ment system under the DSU and provides insight into the problems of a possible
introduction of “non-violation complaints” to TRIPS-related disputes.

Part Six: Transitional and Institutional Arrangements
The final part of the book covers Parts VI and VII of the TRIPS Agreement. The main
areas of interest for developing countries are the chapters on transitional periods,
on technical cooperation and transfer of technology, especially on the obligation to
provide for “mailbox” applications and exclusive marketing rights under Article 70.8
and 9.

The analysis of the individual TRIPS provisions

In the consideration and analysis of each of the TRIPS provisions, the book follows
a common structure15 so that each chapter consists of the following sections and
subsections:

1. Introduction: Terminology, definition and scope
This section contains general introductory observations on the issue under consid-
eration.

2. History of the provision
This section is divided into two subsections dealing respectively with:

2.1 Situation pre-TRIPS
This subsection shows whether and to what extent the issue or subject-matter in
question was dealt with prior to the TRIPS Agreement

15 The reader should note that while the book follows a common structure, due to its collective
nature including resource persons from different legal traditions, some chapters treat certain
issues favoring either a continental or a common law approach.
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2.2 Negotiating History
This subsection explains the different negotiating positions adopted during the
Uruguay Round and provides the historical background to the understanding of
the TRIPS provision under consideration.

This negotiating history follows, in general, a common pattern that describes,
as necessary, the national positions of principal actors in the negotiations and
a) the Anell Draft; b) the Brussels Draft; and, where appropriate, c) the Dunkel
Draft.

a) The Anell Draft. In his July 23 1990 Report to the General Negotiating Group
(GNG) on the status of work in the TRIPS Negotiating Group, the Chairman
(Lars E. R. Anell) presented alternative draft texts. These “A” and “B” proposals
differed not only with respect to the particular draft provisions, but also as far
as the overall approach to a future agreement on trade-related IPRs was con-
cerned.16 The main body of the report included “A” (developed country supported)
and “B” (developing country supported) proposals that consolidated draft texts
previously submitted by different delegations and included revisions based on
consultations among the parties.17 There was also an Annex to the report that re-
produced proposals previously submitted by delegations, which provisions had
not been the subject of detailed consultations. The Annex did not attribute “A”
and “B” proposals in the same way as the main report, and also referred to “C”
proposals. Therefore, the distinction in the main report between developed coun-
try proposals on the one hand and developing country proposals on the other
hand may not be made in the context of the Annex. While the main report of the
Anell Draft contained Parts II (general provisions and basic principles), III (sub-
stantive IPR standards), IV (enforcement), V (acquisition of IPRs), and IX (trade
in counterfeit and pirated goods), the Annex reproduced Parts I (preambular pro-
vision and objectives), VI (dispute prevention and settlement), VII (transitional
arrangements), and VIII (institutional arrangements, final provisions).

b) The Brussels Draft corresponds to the Ministerial Text of December 1990
containing the Draft Final Act Embodying the Results of the Uruguay Round of
Multilateral Trade Negotiations, Revision, Trade-Related Aspects of Intellectual

16 Chairman’s Report to the GNG, Status of Work in the Negotiating Group, Negotiating Group
on Trade-Related Aspects of Intellectual Property Rights, including Trade in Counterfeit Goods,
MTN.GNG/NG11/W/76, 23 July 1990.
17 See the Chairman’s Report to the GNG, MTN.GNG/NG11/W/76, 23 July 1990: “[ . . . ] The two
basic approaches to the negotiations on TRIPS are identified in the text by the letters A and B.
These approaches differ not only in substance but also in structure. In broad terms, approach A
envisages a single TRIPS agreement encompassing all the areas of negotiation and dealing with
all seven categories of intellectual property on which proposals have been made; this agreement
would be implemented as an integral part of the General Agreement. Approach B provides for two
parts, one on trade in pirated and counterfeit goods (reflected in Part IX of the attached text) and
the other on standards and principles concerning the availability, scope and use of intellectual
property rights (reflected in Parts I–VIII). Under this approach, the latter part would cover the
same categories of intellectual property as approach A, with the exception of the protection of
trade secrets, which its proponents do not accept as a category of intellectual property; this part
would be implemented in the ‘relevant international organisation, account being taken of the
multidisciplinary and overall aspects of the issues involved.’ Options within an approach, A or B,
are indicated by the use of square brackets or little “a”s, “b”s etc. [ . . . ]”
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Property Rights, Including Trade in Counterfeit Goods.18 This draft text was
prepared by Chairman Anell on his own responsibility and was said to reflect
the results of negotiations through 22 November 1990. The Chairman submitted
the draft text to the Brussels Ministerial Conference scheduled for 3–7 December
1990.

c) The Dunkel Draft refers to then GATT Director General who proposed in
December 1991 his Draft Final Act Embodying the Results of the Uruguay Round
of Multilateral Trade Negotiations.19

3. Possible interpretations
Section 3 contains a technical analysis of the respective provision, providing legal
arguments in favour of a development-friendly interpretation.

4. WTO jurisprudence
This section summarizes and analyses, in the light of the previous section, those
parts of panel and Appellate Body reports dealing with the TRIPS provision under
analysis.

5. Relationship with other international instruments
This section specifies how the respective subject matter is dealt with under other
relevant agreements and how this could have implications for the TRIPS Agreement.
The analysis is divided into two subsections:

5.1 WTO Agreements

5.2 Other international instruments

6. New developments
Section 6 provides for a comparison of the approaches taken by various legislations
and provides further, where possible, an outlook on new and emerging issues. The
common structure describes, as far as possible, developments in the following areas:

6.1 National laws

6.2 International instruments

6.3 Regional and bilateral contexts

6.4 Proposals for review
This subsection provides information on the latest stage of WTO negotiations on
the respective subject matter.

7. Comments, including economic and social implications
Finally, section 7 of the common structure of the book highlights development-
oriented policy issues and provides, in general broad, considerations on possible
economic and social implications.

18 MTN.TNC/W/35/Rev. 1, 3 Dec. 1990.
19 MTN.TNG/W/FA, 20 Dec. 1991.
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The general approach to the preparation of the Resource 
Book 

 
The Resource Book is conceived as a practical guide to the TRIPS Agreement. It 
provides background and technical information with two broad objectives in mind: to 
facilitate an informed participation by developing countries in the ongoing 
negotiations on IPRs issues including the WTO and to assist national authorities, in 
general, in the implementation and adoption of IPRs policies in the broad context of 
growth and development.   To achieve these objectives periodic updating of the Book 
will  be required.  
 
To achieve the above objectives, the Resource Book deals with each provision of the 
TRIPS Agreement, aiming at a thorough understanding of Members' rights and 
obligations.  However, this is not intended to be an academic exercise. The purpose is 
to clarify the TRIPS implications for developing and least-developed countries, 
especially highlighting the areas in which the TRIPS Agreement leaves some leeway 
to WTO Members for the pursuit of their own policy objectives, according to their 
respective levels of development.  In doing so, the Resource Book does not produce 
tailor-made prescriptions but gives guidance on the implications of specific issues and 
on the options available.  
 
The structure of the Resource Book 
 
The Resource Book is divided into six main parts, following more or less the structure 
of the TRIPS Agreement (cf. the table of contents of this Resource Book). More 
specifically, it deals with: 
 
Part 1: Nature of Obligations, Principles and Objectives (This part covers Art. 1 – 8 
TRIPS and the preamble: the characterization of the TRIPS rules as minimum standards; the discretion 
of Members as to the method of implementation; those intellectual property rights embraced by TRIPS; 
the national treatment and most-favoured-nation clauses; the controversial issues of exhaustion and of 
the TRIPS objectives and principles as laid down in Art. 7, 8 and the preamble.) 
 
Part 2: Substantive Obligations (Corresponds to Sections 1 – 7 of Part II of the TRIPS 
Agreement. It deals in great detail with all substantive rights covered by the TRIPS Agreement, 
especially sensitive issues such as patents and related matters like the access to medicines and the 
Doha Declaration on the TRIPS Agreement and Public Health. Another patent issue concerns the 
ongoing negotiations under Art. 27.3(b) on the patentability of life forms, where a thorough analysis of 
implementing options is presented, accompanied by a summary of Members' respective positions in the 
current review of this provision. Moreover, the reader is provided with a detailed analysis of the TRIPS 
provisions on geographical indications, facilitating the understanding of the ongoing negotiations in 
the TRIPS Council. Part 2 is one of the core chapters of the Resource Book.) 
 
Part 3: Intellectual Property Rights and Competition (Art. 8.2 and Section 8 of Part II of 
the TRIPS Agreement, Art. 40).  
 
Part 4: Enforcement, Acquisition and Maintenance of Rights (This part comprises 
Parts III and IV of the TRIPS Agreement. It is in this area that developing countries face considerable 
implementation challenges concerning the establishment of appropriate enforcement procedures.) 
 
Part 5: Interpretation and Dispute Prevention and Settlement (It deals with Part V of 
the TRIPS Agreement on transparency and dispute settlement and, on the methods of interpretation 
employed by WTO panels and the Appellate Body. The section on dispute settlement explains in detail 
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the WTO dispute settlement system under the DSU and provides insight into the problems of a possible 
introduction of "non-violation complaints" to TRIPS-related disputes. Essential to the successful 
handling of disputes before the WTO.)  
 
Part 6: Transitional and Institutional Arrangements (This covers Parts VI and VII of the 
TRIPS Agreement. The main areas of interest for developing countries are the sections on transitional 
periods, on technical cooperation and transfer of technology and especially on the hotly debated issues 
of the mailbox provision and exclusive marketing rights under Art. 70.8 and 9. Up-to-date information 
on the most recent decisions of the TRIPS Council and the General Council is provided.) 
 
 
The analysis of the individual TRIPS provisions 
 
 The TRIPS provisions are analysed according to the following structure:  
 
1. Introduction: Terminology, Definition and Scope (This section contains general 
observations to make the reader acquainted with the problems at issue.) 
 
2. History of the Provision 

2.1 Situation pre-TRIPS (Shows if and how the subject-matter was dealt with prior to 
the TRIPS Agreement.) 
2.2 Negotiating History (Explains the origin of the different positions adopted during 
the negotiations of the Uruguay Round  and thus the background to the provisions of the 
TRIPS Agreement.) 

 
3. Possible Interpretations (Its contains a technical analysis of the respective provision, 
providing, as far as possible, legal arguments for a development-friendly interpretation.) 
 
4. WTO Jurisprudence (Summarizes and analyses, in the light of the previous section, those 
parts of panel and Appellate Body reports dealing with the respective provision. Highlights those 
interpretations that may serve developing country Members' interests in future disputes.) 
 
5. Relationship with other International Instruments (Specifies how the respective 
subject-matter is dealt with under other agreements and how this could influence the TRIPS 
Agreement.) 
 5.1 WTO Agreements 
 5.2 Other International Instruments 
 
6. New Developments (Provides for a comparison of the approaches taken by various legislations 
and provides, where possible, an outlook on new and emerging issues.) 
 6.1 National Laws 
 6.2 International Instruments 
 6.3 Regional and Bilateral Contexts 

6.4 Proposals for Review (Provides information on the latest stage of WTO negotiations 
on the respective subject-matter.) 

 
7. Comments, including Economic and Social Implications ( This concluding 
subsection provides additional information with respect to   policy options and broad considerations 
on the possible economic and social implications of the respective.) 
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socio-economic implications of, 160
U.S. national law, 159

Convention on Biological Diversity, 56, 86,
398, 403

relationship with TRIPS, 397
technology transfer and, 735

COP, 408
copyright

creativity and originality requirements,
146

literary and artistic works, 143
official texts, lectures, addresses, 145
overview of, 135
provisions, TRIPS, 139
TRIPS Agreement patent rules, 136
U.S.– Copyright (Homestyle Exemption)

case, 30
Copyright Act, 1976 U.S., 154
Copyright and Related Rights (Article 1.2,

Section 1), 44
copyright approach in industrial designs

designs characteristics, 324
designs protection, 329
industries benefitting from, 346
industries disadvantaged under, 346

copyright grants, 92. See also Exhaustion of
Rights, Article 6 (Exhaustion)

copyright law, 136
Article 9, 135
Article 10.1, 152
for computer programs, 159
Japanese, 152
UK, 152
U.S., 152

copyright protection, 136–137
computer programs, 154–155
for databases, 164

Council for TRIPS. See also Article 68
(Council for TRIPS)

actual practices involved
compliance review, 747
decision making process, 746
meetings, 746

definition and scope of, 739
functions of, 744

Article 23.4, 746
Article 24.2, 746
Article 63.2, 744, 746
Article 66.1, 746
Article 71, 746

pre-TRIPS situation, 740
relationship with international

instruments, 748
socio-economic implications, 749–750
WTO Agreements, 748

creativity and originality requirements. See
under copyright

Database Directive, 87–88
databases, 164. See also Article 10.2

(Computer Programs and
Compilations of Data)

de facto discrimination, 63, 67, 76
de jure discrimination, 63, 67, 75
Decision 486 of Andean Group, 261
design, definition, 322, 323
Developed Members of WTO, 89
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developing country joint proposal (1990),
trademarks-related aspects, 223

Digital Millennium Copyright Act (DMCA),
159

“Direct effect”, 20. See also “Give effect”
disclosure obligations. See Article 29

(Conditions on Patent Applicants)
discrimination, 67

de facto, 63, 76
de jure, 63, 75

Dispute Prevention and Settlement, 48
dispute settlement, 651. See also Article 64

(Dispute Settlement); WTO Dispute
Settlement System

negotiating history
Anell Draft, 659–661
Brussels Draft, 661–662
Dunkel Draft, 662–663

preTRIPS situation, 657
review proposals, 680
system under GATT 1947, 658
WIPO-administered conventions, 677

Dispute Settlement Body (DSB) decisions, 25,
85

bilateral context, 680
regional context, 678

Dispute Settlement Understanding (DSU)
Annex I, 690

Article 31, 690–693
Article 32, 690–691, 693
conclusion, 703
introduction, 690–691
pre-TRIPS situation, 691
TRIPS Agreement interpretation, 693–695
WTO jurisprudence, 695–703

Article 3:12, 683
Article 3:2, 690
Article 4:10, 684
Article 8:10, 684
Article 12:10, 684
Article 12:11, 684
Article 21:2, 685
Article 21:7, 685
Article 21:8, 685
Article 24, 685
Article 27:2, 686

Doha Declaration, 14
Article 27.3(b) and, 408
Article 71, 792–793
compulsory licensing and, 484–486
GI review proposals, 316
obligation waiver, 722
paragraph 5 of, 92
paragraph 7

and mailbox obligation, 719, 720
and pharmaceutical process patents, 720
extension, 717, 721
implementation at domestic level, 721

regarding Article 7 and 8, 130

droit de suite (resale right), 343
Dunkel Draft. See also Anell Draft; Brussels

Draft
Article 1, 23
Article 2, 44
Article 3, 68
Article 4, 72
Article 6, 103
Article 8, 125
Article 15–21, 228
Article 22 to 24, 289
Article 34, 467
Article 64, 662–664
Article 65, 711
Article 68, 743
Article 70, 756
Article 72, 797
on the Preamble, 10

EC – Bananas case, 50
EC – Canada case (WTO jurisprudence), 371,

381
Article 30 interpretation, 439–442
Article 31 interpretation, 480–481

EC Database Directive, 168–169
EC proposal on

Article 7 (Objectives), 120
Exhaustion of Rights (1988), 98
Exhaustion of Rights (1990), 99
geographical indications, 279
MFN treatment, 68
national and MFN treatment principles, 65
trademarks-related aspects (1988), 220
TRIPS guidelines, 5, 21
EC – Protection of Trademarks and GIs

case, 717
Article 63, 649
intellectual property rights, enforcement

of, 629
geographical indications, 307–309
most-favored nation treatment, 85
national treatment, 85
trademarks, 255

EC Regulation in
Article 14, 255
trademarks and GIs protection, 85

EC Rental Right Directive, 172, 177, 200
EC Resale Right Directive, 345
EC Software Directive, 156–157
EC Term of Protection Directive, 182
EC Treaty, Article 28, 95
ECJ

jurisprudence on exhaustion rights, 95–96
Parfums Christian Dior decision, 57

encryption, 159, 160, 162. See also Article
10.1 (Computer Programs and
Compilations of Data); Article 10.2
(Computer Programs and
Compilations of Data)
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enforcement of IPR. See IPR, enforcement of
European Community Design Regulation,

335
European Directive on Biotechnological

Inventions, 409
European Economic Area (EEA), 114
European Free Trade Area (EFTA), 114
European Patent, 363
European Patent Convention, 386
European Patent Office, 359–363, 379–380
exceptions and limitations to copyright. See

Article 13 (Limitations and Exceptions)
exceptions to national treatment

Berne Convention, 90
IPIC Treaty, 91
Paris Convention, 90

exceptions to rights conferred. See Article 30
(Exceptions to Rights Conferred)

exclusive marketing rights (EMR), 352, 756
exclusive rights, 414. See also Article 28

(Rights Conferred)
Exhaustion of Rights

Article 6 (Exhaustion)
Anell Draft, 100
Anell Draft (revised), 101
Brussels Draft, 71, 101
interpretation, 104
introduction, 92
of Copyright Treaty, 110
WTO Agreements, 109
WTO jurisprudence, 108

bilateral context, 115
national laws

Australia and New Zealand, 110
developing countries, 111
Japan, 111
South Africa, 111
Switzerland, 112
U.S., 112

negotiating history
Anell Draft, 100–101
Brussels Draft, 71, 101
Canada proposal (1989), 99
Dunkel Draft, 103
EC proposal (1988), 98
EC proposal (1990), 99
U.S. proposal (1987), 98

pre-TRIPS situation, 94
proposals for review, 116
regional context, 114
socio-economic comments on, 116
WIPO Copyright Treaty (WCT), 109

Fairness in Music Licensing Act (FIMLA), 194
“Farmers Rights”, 406–405
Federal Trade Commission (FTC), 19
First Trade Marks Directive, 96, 262
French droit d’auteur regime, 344
FTAA, compulsory licensing and, 486

functional designs. See under industrial
designs

GATS, 62
Article V, 79, 86
Article VIII, 565
Article IX, 565
Article XIV, 132, 133

GATT
Agreement on geographical indications,

310
Article III, 66
Article XI, 256
Article XX, 133, 149, 378
Article XXI, 803
principles on MFN, 65

GATT 1994, 12, 13, 63
Article XX(b) of, 126
Article XXII of, 651
Article XXIII of, 651, 664
Article XXIV, 79, 86

GATT 1947, 12, 18, 20, 21, 65, 87
Article III, 76
Article III:4, 83
Article IX, 272
Article X, 638
jurisprudence

Article 3 under, 73
Article 73 under, 804
GATT-WTO jurisprudence, 63
national treatment principles and, 75

law, de facto discrimination in, 76
national treatment principles, 66, 75
on geographical indications, 272
trademarks and, 218

genetics. See Article 27.3(b) [Patentable
Subject Matter]

Geneva Act (1999) of the Hague Agreement
concerning the international
registration of international designs,
342, 343

geographical indications
administrative schemes, 279
Annex I, 319–321
appellations of origin and, 276
Article 1.2, Section 3, 44
Article 22, 267, 289–295
Article 22.1, 270
Article 23, 267, 295–298
Article 24 (International Negotiations;

Exceptions), 268, 299–307
definition, 269
negotiating history

Anell Draft, 282
Brussels Draft (Draft Article 24 to 26),

285–288
developing countries proposal (1989),

281
Dunkel Draft, 289
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geographical indications (cont.)
EC proposal, 279
Swiss proposal (1989), 280
U.S. proposal (1990), 281

pre-TRIPS situation, 270
collective and certification marks, 275
GATT 1947, 272
Lisbon Agreement, 273
Madrid Agreement, 271
national and regional rules, 274
Paris Convention, 271
unfair competition, 275
WIPO initiatives, 274

protected geographical indications (PGI)
Article 12, 278
Article 13, 277
Article 14, 278

protection, 85, 255
regional and bilateral context

Andean Group, 314
Bangui Agreement, 314
EU, 311
Group of Three Agreement, 314
Mercosul/r, 315
NAFTA, 313
Revised Central American Convention

for the Protection of Industrial
Property, 315

review proposals, 315
extension debate, 316
Multilateral Register, 316

socio-economic implications, 317
WTO Agreements, 310
WTO jurisprudence, 307–309

“Give effect”, 18. See also “Direct effect”
Group of Three Agreement, 314

Hague Agreement, 342
Havana Club case, 83–84. See also WTO

jurisprudence
AB’s disagreement with panel, 253
AB’s interpretation of

Article 15 and 16, 252
telle quelle rule, 251

Article 1.2, 45, 52–55
Article 2.1, 46, 52–55
Article 8, 52
Article 27(3)(b), 53
EC position, 250
factual background, 249
intellectual property rights, enforcement

of, 625–628

ICANN, 260
India 1999 Patents Amendment Act, 779–781
India – Patent Protection case, 695, 701,

776–777. See also Havana Club case
Article 63 interpretation and, 647–649
India-Mailbox case, 27, 28

India – Patent Protection for Pharmaceutical
and Agricultural Chemical Products. See
India – Patent Protection case

Indian Patents (Second Amendment) Act,
2002, 455

Indian proposal (1989) on
Article 7 (Objectives), 121
TRIPS guidelines, 6, 22

“Indonesia – Cars” case, 254
industrial designs

Article 1.2, Section 4, 44
Article 25 (Requirements for Protection),

322, 331
Article 25.1 (Functional designs),

337–338
Article 25.2 (Textile designs), 335

Article 26 (Protection), 322
Article 26.1 (Scope of protection), 336
Article 26.2 (Functional designs), 337–339
Article 26.3 (Term of protection), 341

artistic designs and moral rights, including
droit de suite (resale right), 343

concept of, 329
copyright approach, 324, 346
design right approach implementation

costs, 348
European Community Design Regulation,

335
French droit d’auteur regime, 344
functional designs

Article 25.1, 337–338
Article 26.2, 337–339

Geneva Act (1999) of the Hague Agreement
concerning the international
registration of international designs,
342–343

independently created designs protection,
331

nature of protection
Berne Convention on designs, 330
grace period, 334
Paris Convention, 331
sui generis design right, 329
under EC design regime, 333
under UK unregistered design regime,

333
under U.S. regime, 332

negotiating history (Anell Draft)
Article 25 (Requirements for Protection),

326
Article 26 (Protection), 327

negotiating history (Brussels Draft)
Article 25 (Requirements for Protection),

327
Article 26 (Protection), 328

new or original designs protection, 332
ownership of copyright and design

protection, 343
pre-TRIPS situation, 326
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registration
copyright, 334
registered sui generis design right, 334
unregistered sui generis design right, 334

socio-economic implications, 346
sui generis design approach, 323, 334,

347–348
under U.S. copyright law, 339
utility models, 340

integrated circuits. See also Washington
Treaty

Article 35, 505
Article 36, 505, 513
Article 37, 505, 513

Article 37.1, 514
Article 37.2, 515

Article 38, 506, 516
definition, 506
national laws, 518
negotiating history

Anell Draft, 508
Brussels Draft, 509
Washinton Treaty, 508

possible interpretations
compulsory licenses, 515
conditions for granting protection, 517
covered by IPIC Treaty, 511
exceptions, 515
exclusive rights, 513
exhaustion of rights, 516
form of protection, 512
national treatment, 512
requirement for protection, 511

regional and bilateral contexts, 518
SCPA enactment (pre-TRIPS situation),

507
socio-economic implications, 518, 519

Intellectual Property Conventions. See also
Article 2

international instruments
Convention on Biological Diversity

(CBD), 56
WIPO patent and trademark activities, 57

introduction, 37
negotiating history

Anell Draft, 42, 43
Brussels Draft, 43
Dunkel Draft, 44
WIPO involvement, 40, 41

possible interpretations
Article 1.2, 44, 45
Article 2, 47

pre-TRIPS situation
Berne Convention, 38
Paris Convention, 38

proposals for review, 59
regional and bilateral contexts, 57
socio-economic implications comments, 60
state practice, 51

WTO Agreements, 55
WTO jurisprudence

EC – Bananas case, 50
Havana Club case, 52–54

intellectual property rights. See IPR
international cooperation. See Article 69

(International cooperation)
IPIC Conventions, 49
IPIC Treaty, 47, 49, 61, 511. See also

integrated circuits; Washington Treaty
Article 5(2), 91
Article 6.1 of, 513
exceptions to national treatment, 91

IPR, 19. See also Exhaustion of Rights
exploitation of

Article 8.2 (Principles), 539
Article 40, 539
definition, 540

protection, 18, 35
in developing countries, 727
MFN standard context of, 75, 77

relationship with law of competition, 541
IPR, enforcement of

Article 41
Article 41.1, 579–581
Article 41.2, 582
Article 41.3, 583
Article 41.4, 584
Article 41.5, 584

Article 42, 585–587
Article 43

Article 43.1, 587–588
Article 43.2, 589

Article 44
Article 44.1, 590
Article 44.2, 591–592

Article 45
Article 45.1, 592
Article 45.2, 593

Article 46, 594–595
Article 47, 596
Article 48

Article 48.1, 597–598
Article 48.2, 599

Article 49, 600
Article 50

Article 50.1, 601–604
Article 50.2, 604
Article 50.3, 605
Article 50.4 to 50.6, 606
Article 50.7, 607
Article 50.8, 608

Article 51, 608–611
Article 52, 612
Article 53

Article 53.1, 613
Article 53.2, 613

Article 54, 614
Article 55, 615
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IPR, enforcement of (cont.)
Article 56 to 57, 616
Article 58, 617
Article 59, 618
Article 60, 619
Article 61, 619–620
Article 62

Article 62.1, 621
Article 62.2, 622
Article 62.3, 623
Article 62.4 to 62.5, 624

definition, 575
enforcement rules, 577
international instruments, relationship

with, 629
national laws, 630
negotiating history

EC proposal, 578
US proposal, 578–579

pre-TRIPS situation, 578
regional and bilateral relationships,

631–632
scope of, 576
socio-economic implications, 634–636
WTO jurisprudence, 625–629

ITC procedure, 84
ITPGRFA, 406–407

Japan – Alcoholic Beverages case, 272, 309
Japan – Taxes on Alcoholic Beverages, 690, 698
Japan – Measures Concerning Sound

Recordings case (Article 70), 778
Japanese laws on Exhaustion of Rights, 111.

See also Exhaustion of Rights
Jazz Photo v. ITC case, 113

least-developed country members, 705. See
also Article 66 (Least-Developed
Country Members)

licensing and assignment. See Article 21
(Licensing and Assignment)

limitations and exceptions. See Article 13
(Limitations and Exceptions)

Lisbon Agreement, 273
“literary and artistic works”, 143
“literary” works, 154

Madrid Agreement, 82, 271
Mercosul/r adressing of, 81

geographical indications, 315
trademarks, 264

Methods of interpretation (Annex 1 to
Chapter 32)

Article 31 and 32 of Vienna convention,
negotiating history of, 691

Canada – Patent case, 695, 697
India – Patent case, 702
Japan – Taxes on Alcoholic Beverages case,

690, 698

preTRIPS situation, 691
TRIPS Agreement interpretation, 693–695
WTO jurisprudence

India – Patent Protection case, 696–697
national law, interpretation of, 702–703
principle of effectiveness, 696
principle of evolutionary interpretation,

700–701
teleological interpretation, 701
TRIPS Agreement nature, 695
treaty terms, context of, 697
United States – Gasoline case, 696
WTO Law, reports in, 698–700

MFN treatment, 62, 63. See also Article 65
(Transitional Arrangements); national
treatment

Acquisition and Maintenance Agreements,
73

Andean Pact notification, 81
Anell Draft, 70
Article 4, 68–73, 78–81, 84, 217, 336
bilateral context, 88
Brussels Draft, 71
Dunkel Draft, 72
EC – Protection of Trademarks and GIs case,

85
industrial designs protection and, 336
international instruments, 86
Mercosul/r notification, 81
pre-TRIPS situation, 64
proposals for review, 88
regional context, 87
socio-economic comments, 89
U.S. and EC positions, 65, 68
U.S. NAFTA notification, 81
WTO Agreements, 86

micro-organisms. See under Article 27.3(b)
[Patentable Subject Matter]

NAFTA, 264, 518
Article 39 and, 535
geographical indications, 313
IPR relationship with law of competition,

571
national treatment. See also MFN treatment

Anell Draft, 66
Annex I, 90
Article 3, 61, 62, 66–74, 336
Berne Convention, 67
bilateral context, 88
Brussels Draft, 67
de facto discrimination, 76
de jure discrimination, 75
Dunkel Draft, 68
exceptions under

Berne Convention, 90
IPIC Treaty, 91
Paris Convention, 90
WIPO Conventions, 77
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industrial designs protection and, 336
no less favourable and equivalent

treatment, 74
possible interpretations, 73
pre-TRIPS situation, 64
proposals for review, 88
regional context, 87
socio-economic comments, 89
WTO Agreements, 86
WTO jurisprudence, 83

Nature and Scope of Obligations. See Article
1 (Nature and Scope of Obligations)

Nice Agreement, 218
Nintendo case, 112
non-discrimination aspects of Article 27.1

international instruments, relationship
with, 373

introduction, 368
negotiating history

Anell Draft, 370
Brussels Draft, 370

new developments, 373
possible interpretations, 370
pre-TRIPS situation, 369
socio-economic implications, 374
WTO jurisprudence, 371, 372

non-violation complaints, 668–672. See also
situation complaints

objectives. See Article 7 (Objectives)
obligations. See Article 1 (Nature and Scope

of Obligations)
ordre public, 383, 379
ordre public and morality. See also Article

27.2 (Patentable Subject Matter)
definition, 375
patent on, 376
pre-TRIPS situation, 376

originality requirements, 146

Parfums Christian Dior decision, 57
Paris Convention, 39, 43, 47–50. See also

Intellectual Property Conventions
Article 1(1), 271
Article 1(3), 46, 386
Article 2(3), 90
Article 3, 74
Article 5.A.2, 482
Article 5.A.4, 482
Article 6bis, 49
Article 10bis, 49
compulsory licensing, 482
exceptions to national treatment, 90
geographical indications protection and,

271
MFN treatment principles, 64
national and MFN treatment principles, 64,

66
on industrial designs, 331

on the Protection of Industrial Property
(1883), 38

review and amendment situation,
785

Stockholm Act, 54
trademarks and

Paris Convention (1883), 217
Paris Convention (1967), 61, 67, 214

Paris Union Joint Recommendations, WIPO
and, 260

patent and trademark activities, WIPO, 57
patent application, 448. See also Article 29

(Conditions on Patent Applicants)
patentability criteria under Article 27.1

“industrial applicability”, 361
“inventive step”, 359
“novelty”, 359

patentability inventions. See also Article 27.2
(Patentable Subject Matter)

Anell Draft, 377
Brussels Draft, 377

Patentable Subject Matter. See Article 27.1;
Article 27.2; Article 27.3(a); Article
27.3(b)

patented process. See Article 34 (Process
Patents)

patents (Article 1.2, Section 5), 44
Patents Amendment Act (India, 1999),

779–781
performers, rights of. See under Article 14

(Related Rights)
PGI. See under geographical indications
phonograms producers, rights of. See under

Article 14 (Related Rights)
plants and animals. See under Article 27.3(b)

[Patentable Subject Matter]
Portugal v. Council case, 34
Preamble, 1

Doha Declaration on TRIPS, 14
international instruments, relationship

with
other international instruments, 13
WTO Agreements, 13

introduction, 2
national laws, 14
negotiating history

Anell Draft, 7
EC proposal, 5
Indian proposal, 6
U.S. proposal, 4

possible interpretations, 10
pre-TRIPS situtation, 2
socio-economic comments, 14
WTO jurisprudence, 12

process patents. See Article 34 (Process
Patents)

producers of phonograms and sound
recordings, rights of. See under Article
14 (Related Rights)
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protected geographical indications. See under
geographical indications

Protection of Performers, Producers of
Phonograms (Sound Recordings) and
Broadcasting Organizations. See
Article 14 (Related Rights)

Protection of Undisclosed Information
(Article 1.2, Section 7), 45. See also
Article 39 (Undisclosed Information)

registered community design, 330
registered sui generis design right, 334
related rights. See also Article 14 (Related

Rights)
definition, 199
protection of, 200

rental rights. See also Article 11 (Rental
Rights)

definition, 171
under Article 14.4, 206

Resale Right Directive, EC, 345
resale royalty right, 344
reservations. See Article 72 (Reservations)
reverse engineering, 156, 161
review and amendment. See Article 71

(Review and Amendment)
rights conferred. See Article 28 (Rights

Conferred)
Rome Convention, 47, 50. See also

Intellectual Property Conventions
Article 16, 61
for the Protection of Performers, Producers

of Phonograms and Broadcasting
Organizations, 43. See also under
Article 14 (Related Rights)

MFN treatment, 79

Safety Monitoring Program (SMP),
533–534

Section 337 (U.S. Tariff Act), 76, 84, 703
security exceptions. See Article 73 (Security

Exceptions)
Semiconductor Chip Protection Act (SCPA),

507
semiconductor industry. See integrated

circuits
Shrimp-Turtles case, 12. See also WTO

jurisprudence
Silhouette v. Hartlauer case, 115, 263
situation complaints, 669, 672. See also

non-violation complaints
sound recording producers, rights of. See

under Article 14 (Related Rights)
South African laws on

Exhaustion of Rights, 111
Nature and Scope of Obligations (Article

1), 31
Stockholm Act, 54
sui generis design approach, 324, 336

design right

registered, 329–330, 334
unregistered, 325, 329–330, 334

essential characteristics of, 325
in industrial designs

industries benefitting from, 347
industries disadvantaged under, 348

sui generis design law, 323, 341–342
sui generis protection, 336, 338, 342

database protection, 169, 170
for integrated circuits, 507
plant variety protection, 45

sui generis regime
and integrated circuits, 518–519
breeders rights under, 394

Swiss laws on Exhaustion of Rights, 112
Swiss proposal (1988), 22
Swiss proposal (1989), on geographical

indications, 280

TEACH Act, 196
Technical Barriers to Trade (TBT Agreement),

310
technical cooperation. See Article 67

(Technical Cooperation)
technology transfer, 726. See also Article 66

(Least-Developed Country Members)
agreements between

developed and developing country
members, 735

developing country members, 736
CBD Convention and, 735
pre-TRIPS situation, 727
socio-economic implications, 736WTO

Working Group on Trade and
Technology Transfer, 735

telle quelle rule, 251
Term of Protection under

Article 12. See Article 12 (Term of
Protection)

Article 14.5, 207
textile designs, 335. See also industrial designs
therapeutic, surgical and diagnostic methods.

See Article 27.3(a) (Patentable Subject
Matter)

TNG. See TRIPS Negotiating Group
Tokyo Round Codes, 21
Tokyo Round developments, 219
trade secrets, protection of. See undisclosed

information
trademarks

activities, WIPO, 57
Andean Group context, 261
Anell Draft, 223
Article 1.2, Section 2, 44
Article 15 (Protectable Subject Matter),

214, 228
Article 16 (Rights Conferred), 214, 235
Article 17 (Exceptions), 215, 242
Article 18 (Term of Protection), 215, 244
Article 19 (Requirement of Use), 215, 244
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Article 20 (Other Requirements), 216,
246

Article 21 (Licensing and Assignment), 216,
247

Brussels Draft, 226
definition, 216
Dunkel Draft, 228
EC – protection of trademarks and GIs, 255
European Union context, 261
international instruments

ICANN, 260
WIPO and Paris Union Joint

Recommendations, 260
Mercosul/r Council addressing of, 264
NAFTA addressing of, 264
national laws, 259
negotiating history, 218

Brazilian proposal (1989), 221
developing country joint proposal (1990),

223
EC proposal (1988), 220
Tokyo Round developments, 219
U.S. proposal (1987), 219

pre-TRIPS situation
GATT 1947, 218
Nice Agreement, 218
Paris Convention, 217
regional laws, 218

protection, EC regulation in, 85
role of, 217
socio-economic implications

challenges, 265
opportunities, 264

WTO Agreements, 256
WTO jurisprudence

“Indonesia – Cars” case, 254
United States – Havana Club case,

249
traditional knowledge (TK), 59, 399. See also

Article 27.3(b) [Patentable Subject
Matter]

transition periods. See also Article 65
(Transitional Arrangements); Article 66
(Least-Developed Country Members);
Article 70 (Protection of Existing
Subject Matter)

definition, 706
Doha Declaration

obligation waiver, 722
paragraph 7 and mailbox obligation, 719,

720
paragraph 7 and pharmaceutical process

patents, 720
paragraph 7 extension, 717, 721
paragraph 7 implementation at domestic

level, 721
negotiating history, 706–712
pre-TRIPS situation, 706
socio-economic implications, 724
WTO jurisprudence, 717

transparency. See also under Article 63
(Transparency)

definition, 638
negotiating history

Anell Draft, 638–640
Brussels Draft, 640

pre-TRIPS situation, 638
TRIPS Negotiating Group (TNG), 40, 42, 97,

120–121

UDRP, 260
undisclosed information. See also Article 39

(Undisclosed Information)
defintion, 520
negotiating history

Anell Draft, 523–524
Brussels Draft, 525–526
developing countries proposal, 522
EC proposal, 523
U.S. proposal, 522–523

pre-TRIPS situation, 522
regional and bilateral contexts, 535–537
WIPO model provision (Article 6), 534

Union for the Protection of New Varieties of
Plants. See UPOV

United States – Brazil case
Article 27.1, non-discrimination aspects of,

372
Article 31, 481–482

United States laws on
Exhaustion of Rights, 112
Nature and Scope of Obligations

(Article 1), 32
United States – Restrictions on Imports of

Cotton and Man-made Fibre Underwear
case (Article 63), 649

United States v. Sweden and Unites States v.
Argentina cases (intellectual property
rights, enforcement of), 628

unregistered community design, 330
unregistered design regime, UK, 333
unregistered sui generis design right, 334
UPOV, 400–402
UPOV Convention

Article 14(1)(a), 401
Article 14(5), 401

Uruguay Round Agreements Act (URAA)
(United States), 32–33

Uruguay Round negotiations, 2–4
U.S. – Copyright (Homestyle Exemption) case,

30. See also WTO jurisprudence
U.S. Copyright Act, 30
U.S. copyright law for industrial designs, 339
U.S. NAFTA notification, 81
U.S. proposal on, 4, 21

Article 7 (Objectives), 120
Exhaustion of Rights, 98
geographical indications, 281
MFN treatment, 68
trademark-related aspects, 219
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U.S. – Section 110(5) of the Copyright Act, 148,
442

U.S. – Section 211 Omnibus Appropriations
Act of 1998. See Havana Club case

U.S.-Singapore Trade Agreement
Article 1609.14 to 1609.20, 633
Article 1609.21(a) to 1609.21(e), 634
Article 1609.3 to 1609.9, 632–633

VCLT. See also Intellectual Property
Conventions

Article 26, 17
Article 30(2), 48
Article 30(3), 48
Article 31, 2, 54, 691–693, 696, 697
Article 32, 2, 691, 693
rule on state practice, 51

Washington Treaty, 507–508. See also
integrated circuits

Article 2(i), 511
Article 2(ii), 511
Article 3.1(b), 514
Article 3.1.c, 511
Article 3.2(a), 511
Article 5, 512
Article 5(2), 513
Article 6(2), 515
Article 6(4), 514
Article 6.2(a) to 6.2(c), 515
Article 6.3, 515
Article 6.5, 516
Article 7.1, 517
Article 7.2(b), 517
under sui generis regime, 512

WCT, 55, 56, 110, 150, 158
and rental rights, 176
Article 5, 167
on Exhaustion of Rights, 109

Wines and Spirits. See Article 23 (Additional
Protection of Geographical Indications
for Wines and Spirits)

WIPO, 3
Acquisition and Maintenance Agreements,

72, 82
and Paris Union Joint Recommendations,

260
Convention, 19–21, 51, 74

administered conventions on dispute
settlement, 675

exceptions from national treatment
under, 77

initiatives on geographical indications, 274
Intellectual Property Conventions and,

40–41
model provision for undisclosed

information (Article 6), 534
Patent Agenda, 362
patent and trademark activities, 57

WTO agreement on technical cooperation,
732–733

WPPT, 79, 158, 199
Article 2(c), 77
Exhaustion of Rights and, 109

WTO Appellate Body, 25. See also WTO
jurisprudence

Havana Club case, 52, 83
India-Mailbox case, 27
Shrimp-Turtles case, 12

WTO Dispute Settlement System
general observations concerning, 651
procedure overview

appellate phase, 654
consultations, 652
DSB decisions implementation, 654
non-compliance case, 655
panel phase, 652–653
procedure scope, 655

WTO jurisprudence, 148
Articles interpretation

Article 1.1, 28–30
Article 1.2, 52
Article 2.1, 52
Article 2.2, 50
Article 6 interpretation and, 108
Article 8.2, 565
Article 12 (EC Council Regulation), 85
Article 13, 194
Article 15, 252
Article 16, 252
Article 21.1, 308
Article 21.2, 308
Article 27.1, 371, 480
Article 27.2, 381
Article 28, 425
Article 30, 128, 439
Article 31, 481
Article 33, 425–426, 776
Article 39, 532
Article 40, 565
Article 63, 647–649
Article 68, 748
Article 70, 776, 778
Article 70.1, 776
Article 70.2, 776
Article 70.8(a), 27–28
Article 73, 806

Canada – Generics case, 28–29, 128
Canada – Term of Patent Protection case

(Article 70), 776
EC – Bananas case, 50
EC – Canada case, 371, 381, 480–481
EC – Protection of Trademarks and GIs case

Article 63, 649
intellectual property rights, enforcement

of, 629
geographical indications, 307–309
most-favored nation treatment, 85
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national treatment, 85
trademarks, 255
transitional periods, 717

Havana Club case, 52, 83, 249, 625–628
India-Mailbox case, 27
India – Patent Protection case, 647–649,

776–778
Indonesia – Cars case, 254
Japan – Measures Concerning Sound

Recordings case, 778
on geographical indications, 307–309

Shrimp-Turtles case, 12
under DSU’s Annex I. See Methods of

interpretation (Annex 1 to Chapter 32)
United States – Brazil case, 372, 481–482
United States – Restrictions on Imports of

Cotton and Man-made Fibre Underwear
case, 649

United States v. Sweden and Unites States v.
Argentina case, 628

U.S. – Copyright (Homestyle Exemption)
case, 30
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